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LYNCH, Circuit Judge. |n Novenber, 2000 t he Nati onal Mari ne

Fi sheries Serviceandthe U.S. Fishand Wldlife Service (collectively,
"the Services") issued a final decisiondesignating Atlantic Sal nonin
an area conpri sed of seven Mainerivers to be an endanger ed speci es
under t he Endanger ed Species Act. 16 U. S. C. 88 1531- 1544 (1994 & Supp.
| V1998). Several weeks | ater, the State of Mai ne and busi ness group
plaintiffs sued to have t he deci sion set aside. The United States
appeared to defend the Services. Several conservation groups,
Def enders of Wl dlife, Biodiversity Foundati on, Conservation Action
Project, Forest Ecology Network, and Coastal Waters Project
(collectively, "Defenders"), sought tointervene also attenptingto
def end t he desi gnati on of the Atl antic Sal non as an endanger ed speci es.
Def enders' chi ef argunent was that t he Services had recently beentheir
adversariesinearlier litigation, which Defenders had brought to force
t he Services to protect the sal non, and this neant the United States
di d not and coul d not adequately represent the conservati on groups'
interests. No party opposed the intervention.

The di strict court nonet hel ess deni ed the intervention, but
didsay it would all owDefenders to participateinthelitigation on an

am cus-plus status. Mine v. Norton, No. CIV 00-250-B-C, 2001 W

360991, at *7 (D. Me. Apr. 11, 2001). As am cus-plus, Def enders have
theright tosubmt briefs (includingargunents not presented by the

governnment), alimtedright tocall and cross-exam ne w t nesses, and
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aright toreceive notice and servi ce of all docunents and events as if
they were parties inthe case. Defenders appeal ed fromthe deni al of
intervention. The plaintiff business interests appearedto defendthe
district court's order aswthinits discretion. The State of Maine
has not taken a position on the appeal.

Wth a caveat, we affirmthe order as within the tri al
court's discretion. Indoingso, we declineto adopt a per serule,
urged by Def enders, that the "i nadequacy of representati on" test of
Fed. R Civ. P. 24(a)(2) is automatically net where the litigation
chal | enges governnmental acti on which t he governnment def ends and t he
proposed i ntervenor had earlier sued the governnent tryingto bring
about asimlar action. Rather, the "inadequacy" test nust be | ooked
at incontext of the facts of the specific case. That context | eads to
t he caveat: should, inthe course of thislitigation, thetrial court
concl ude that t he gover nnent appears not to represent adequately the
interest of Defenders, then it should reconsider afresh, on
application, the matter of intervention.

l.

Legend has it that sal non were once so plentiful inthe great
rivers of Mai nethat workers al ong t he Kennebec Ri ver negoti ated as a
termof enpl oynent that t hey woul d not be fed sal non for breakfast,

l unch, and di nner. WH. Bunting, ADay's Work (2000). In the year

2000, by contrast, very fewwi I d adult salnonreturnedtothe seven
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Mai ne Ri vers at i ssue inthis case (the Dennys, East Machi as, Machi as,
Pl easant, Narraguagus, Ducktrap, and Sheepscot Rivers). Me. Atl.

Sal mon Commi n, 2000 Trap Cat ch Statistics, at

http://wwmv st ate. ne. us/ asa/ 2000cat chstats. html (1 ast nodi fi ed Nov. 3,
2000). This is significant because the Atl antic Sal non spawns in
freshwater rivers. Young salnmonliveinthoserivers for onetothree
years before they undergo changes which enable themto live in
saltwater. The salnon then mgrate to the Atlantic Ocean. I n
reproduci ng, they returnto the streans where t hey were born, where the
femal e sal non delivers the eggs.

Concer ned about t he decline in sal mon popul ati on, in 1993 one
of the conservation groups petitionedthe Servicestolist the sal non
as an "endanger ed" speci es under t he Endanger ed Speci es Act ("ESA").
See 16 U.S. C. 8§ 1540(9)(2)(C (requiringwitten notice); 65 Fed. Reg.
69, 459 at 69, 462 (2000) (providing a history of previous federal action
concerni ng the sal non).

"Endanger ed species”" is alegal termof art that signifies
"any species which is in danger of extinction throughout all or a
significant portion of its range.” 16 U S.C. 8§ 1532(6). It is
contrasted with "t hreat ened speci es, "™ which signifies "any speci es
whichislikelyto becone an endangered speci es withinthe foreseeabl e
future.”™ 1d. 8 1532(20). The ESA requires the Secretary of the

I nterior to"determ ne whet her any speci es i s an endanger ed speci es or
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a t hreat ened speci es because of any of the follow ng factors: (A) the
present or threatened destruction, nodification, or curtailnment of its
habi t at or range; (B) overutilizationfor comrercial, recreational,
scientific, or educati onal purposes; (C) disease or predation; (D) the
i nadequacy of exi sting regul atory nmechani sns; or (E) other natural or
mannmade factors affecting its conti nued exi stence."” [d. 8§ 1533(a)(1).
The Secretary nust cl assify speci es as endangered or threatened "sol el y
on t he basi s of the best scientific and cormerci al data avail ableto
hi mafter conducting a revi ewof the status of the species and after
taki ng into account those efforts, if any, bei ng nade by any State . .
to protect such species.” 1d. 8 1533(b)(1)(A).

The purpose of such classification is to conserve the
endanger ed or threatened species. Seeid. § 1531(b). But there are
di fferences between the two classifications. Wilethe ESArequires
t he Secretary toissueregulationsto provide for the conservation of
t hreat ened species, id. 8§ 1533(d), it also prohibits the inport,
export, or taking of endangered species, id. § 1538(a)(1). Wen making
ei ther the "t hreatened” or "endangered"” determ nati on, the Secretary
must take state efforts to protect the speciesintoaccount. 1d. 8
1533(b)(1)(A). If the Secretary enters into a cooperative agreenent
withastateto protect athreatened species, regul ations to protect
t hat species, with the exception of regul ati ons prohibitingthetaking

of that species, apply only tothe extent that the state has adopted
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them [d. § 1533(d).

This | egislative franework sets the stage for the regul atory
hi story, which is essential to understandi ng Defenders' argunent.

1.

In 1994, in response to the 1993 petition to list the
Atl anti c Sal non under the ESA, the Services published anoticeinthe
Federal Register indicating that such a listing was potentially
warranted. 59 Fed. Reg. 3067 (1994). 1In 1995, the Services concl uded
that the requested | isting was not warrant ed because t he sal non as t hey
had been described in the earlier petition did not neet the ESA' s
definition of aspecies. 60 Fed. Reg. 14,410 (1995).! Inthis sane
notice, the Services concl uded that the Atl anti c Sal non i n seven Mai ne
rivers did meet the ESA' s criteria for a species because they were
found to be evol utionarily significant and reproductively isolated from
ot her popul ations belonging to the sane species. 1d. at 14,411-12.

I n 1995, the Services published a proposedrulelistingthe
Gul f of Maine Distinct Popul ati on Segnent ("DPS") of the Atlantic
Sal non as t hreat ened under the ESA. 60 Fed. Reg. 50, 530 (1995). But
in 1997, the Services wi thdrewt he proposed rul e because of scientific

dat a bearing on t he heal t h of t he DPS and ongoi ng and pl anned acti ons

! The 1993 petition requested the Services to list the
nat ural | y spawni ng anadr onous At | anti ¢ Sal non t hr oughout its known
hi storicrangeinthe United States. The Services "determ ned t hat
avai | abl e bi ol ogi cal evi dence" did not support such alisting. 60 Fed.
Reg. at 14, 412.
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toprotect the Atlantic Sal non, including federal conservationefforts
and the State of WMaine's devel opnment of the "Atlantic Sal non
Conservation Pl an for Seven Mai ne Rivers." 62 Fed. Reg. 66, 325 at
66, 332-37 (1997).

Mai ne' s Conservati on Pl an addr esses bot h ongoi ng and pr oposed
actionstoreducethreatstothe Atlantic Salnon. |d. at 66,335. "The
stated intent of the Conservation Planis to m nimze human i npacts on
the Atl antic sal non and restore the species. . . ." |d. The Mine
Planidentifies five categories of threats tothe sal non: agriculture,
aquacul ture, forestry, recreational fishing, and ot her natural and
human rel ated threats. 1d. at 66, 335-37. For each category of threat,
t he Pl an descri bes ongoi ng and pl anned future actions to protect the
sal non. 1d.

When deci di ng whet her to cl assify a speci es as t hreat ened or
endanger ed under the ESA, the Secretary nust consi der the status of the
speci es after accounting for any state efforts to protect the speci es.
16 U.S.C. § 1533(b)(1)(A). After doing so, the Services in 1997
concl uded t hat ongoi ng acti ons had "substantially reduced threats to
t he speci es" and that the DPSwas "not |ikely to becone endangered in
t he foreseeabl e future” and so listing was "not warranted” at the time.
62 Fed. Reg. 66,325 at 66, 337.

I n 1999, the proposed intervenors filed suit inthe U S.

District Court for the District of Col unbia, chall engingthe Services'
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1997 wi t hdrawal of the proposedrule. Wiilethe D.C. litigation was
underway, the Services i n Novenber 1999 proposed a newrul e that |isted
the Qul f of Mai ne Sal non as endangered, 64 Fed. Reg. 62, 627 (1999), not
nmerely threatened. Once a proposed listingruleis pronul gated, the
Services ordinarily have one year to make a final decision. 16 U. S. C.
8§ 1533(b)(6) (A (i).

On June 14, 2000, the partiesinthe D.C litigationentered
into acourt-endorsed stipul ation agreeingto stay that litigation
pendi ng t he Servi ces' decisionto pronul gate or wi t hdrawt he proposed
endanger ed species rule by Novenmber 17, 2000. |In entering the
stipulation, the Services were nodifyingtheir unilateral abilityto
extend t he revi ew process by si x nonths, see 16 U. S. C. 8§ 1533(b) (6) (B).
The stipulationdidprovidethat a party could ask the court to nodify
the terns of the agreenent. Eventually, the D.C litigation concluded
and j udgnent entered. The Services conpliedw ththe stipulation by
deciding within the stipulated time frame of one year.

The Services issuedafinal rulelistingthe Gulf of Maine
Atl antic Sal non as an endanger ed speci es. 65 Fed. Reg. 69, 459 (2000)
(tobecodifiedat 50 C F. R pts. 17 and 224). Intheir justification
for listingthe Atlanti c Sal non as endanger ed, the Servi ces consi der ed,
anong ot her factors, the | ownunber of returning adult sal non, 65 Fed.
Reg. 69, 459 at 69, 461, 69,479, the escal ating threat of disease, id. at

69, 476-77, and threats to the salnon from existing aquaculture
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practices, id. at 69,477-79.

The St at e of Maine, the Mai ne State Chanber of Conmer ce, and
vari ous Mai ne busi nesses and busi ness associ ati ons chal | enged t he
regul ati on. They al | eged, pursuant to the Adm nistrative Procedure
Act, that the Services' designation of the Mai ne Atl antic Sal non as
endanger ed was arbitrary and caprici ous and shoul d t her ef ore be set
aside. See5 U S.C. 8706(2)(A) (1994). Their conplaint included
all egations that the Services (1) failedto basetheir |isting decision
on t he best avail abl e data; (2) i gnored Maine's Planto protect and
restore the salnon; (3) unlawfully agreedtorestrict their ownability
to extend the statutory deadline for regulating; and (4) acted
i nconsistently with their prior decisionnot tolist the sal non as
t hreat ened or endangered.

.

We start with Defenders' challengetothedistrict court's
deni al of their motion for intervention of right. Intervention of
right, inthe absence of afederal statute grantingintervention, is
governed by Fed. R Civ. P. 24(a)(2), which states:

Upon tinmely application anyone shall be permtted to

interveneinanaction: . . . (2) whenthe applicant clains

aninterest relatingtothe property or transactionwhichis

t he subj ect of the action and t he applicant is so situated

t hat the di sposition of the action nmay as a practical matter

i npair or i npede the applicant's ability to protect that

interest, unless the applicant's interest is adequately
represented by existing parties.
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This suit largely turns?on the clause "unl ess the applicant's interest
is adequately represented by existing parties.”

The appel | ate standard of reviewinthis Circuit isthat
"[wewll reversethe denial of anotiontointervene as of right "if
the court fails to apply the general standard provi ded by t he t ext of
Rul e 24(a)(2), or if the court reaches a decision that sofailsto
conport with the standard as to i ndi cate an abuse of discretion.""

Public Serv. Co. of N.H. v. Patch, 136 F. 3d 197, 204 (1st Cir. 1998)

(quoting International Paper Co. v. Town of Jay, 887 F. 2d 338, 344 (1st

Cir. 1989)). As we have said, "'abuse of discretion' . . . may be a
nm sl eadi ng phrase. Decisions on abstract i ssues of | aware al ways

revi ewed de novo; and t he extent of deference on'|awapplication’

issues tends tovary withthe circunstances.” Cotter v. Mass. Ass' n of

Mnority LawEnforcement Oficers, 219 F. 3d 31, 34 (1st Cir. 2000),

cert. denied, 531 U. S. 1072 (2001). "Despite its nonencl ature,

intervention'as of right' usually turns onjudgnment calls and fact

assessnents that areviewing court is unlikely to disturb except for

clear mstakes. . . . [I]n practice, the district court enjoys a
reasonabl e nmeasure of latitude . . . ." Daggett v. Commin on
2 The di strict court assuned t hat Def enders' asserted i nterest

satisfied Rule 24(a)(2)'s "interest relating to the property or
transaction whichis the subject of the action" requirenent, and held
that the disposition of the case nay i npede Defenders' ability to
protect that i nterest. The business interests' protests need not be
addressed. OQur decision focuses on the "inadequacy" point.
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Governnental Ethics and El ection Practices, 172 F. 3d 104, 113 (1st Cir.

1999) .3

Some bur den of show ng i nadequacy i s pl aced on t he proposed
intervenor. See id. at 111 (not deci di ng whet her burden i s one of
producti on or persuasion). The general alignnent of interest of the
Servi ces and Def enders i n uphol di ng t he desi gnationis self-evident.
This case is not an instance of the governnment having to make a
regul at ory choi ce whi ch may be adverse to t he proposed i ntervenors; the
government has nmade t he choi ce t o desi gnat e t he speci es as endanger ed,
and theresult i s what the proposed i ntervenors wanted. Thereis no
i nadequacy i nmedi ately apparent in such a situation.

Def ender s make two argunents as to i ntervention of right,
onl y one of whi ch has any substance. The primary argunent is that the
Services, fornerly Defenders' antagoni sts, cannot be trusted to defend
fully the endanger ed speci es desi gnati on because they wi |l not nake an
ar gument whi ch Def enders woul d mnake. The argument t he Services are
unlikely to make is that the Services should have protected the

Atl antic Sal non earlier, that they were wong when they failedto do

s Ot her circuits, but not this one, apparently revi ewde novo
nost issues of denial tointervene. E.g., Mausolf v. Babbitt, 85 F. 3d
1295, 1302 (8th Gr. 1996) (review ngde novo); Coalitionof Ariz./N M
Counties for Stable Econ. Gowth v. Dep't of thelnterior, 100 F. 3d
837, 840 (10th Cir. 1996) (review ng de novo save for tineliness
i ssue); I daho FarmBureau Fed' n v. Babbitt, 58 F. 3d 1392, 1397 (9th
Cir. 1995) (sane); but seelnre Sierra Cub, 945 F.2d 776, 779 (4th
Cir. 1991) (abuse of discretion review).
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so, particularly indeferringto Maine' s State Planin 1997, and t hat
t he 2000 desi gnati on corrected an earlier m stake. |ndeed, theissue
on whi ch Defenders focus is inthe case as aresult of plaintiffs'
pl eading. Plaintiffs' conplaints claimthat the change in the
governnment's position between 1997 and 2000 is evidence of the
arbitrariness of the Services' 2000 desi gnation. More specifically,
Def ender s say t hat t he argunent t hey woul d make i s di fferent i n ki nd
fromthe ot her argunents because it i s an argunent under step one of
Chevron that as a matter of | aw, the Servi ces coul d not in 1997 have

deferred to t he Mai ne Conservati on Pl an. See Chevron U.S.A Inc. v.

Nat ur al Resources Def ense Council, Inc., 467 U. S. 837, 842-43 (1984).

That is because, in their view, that Plan was not an "existing"
regul atory nmechani smunder 16 U S.C. 8§ 1533(a)(1)(D).

The Servi ces, havi ng not opposed i ntervention bel ow, have not
appeared in this appeal, but we assune that they are not likely to
confess any error as to the 1997 wi t hdrawal of the "threatened" species
designation. Rather, they will likely say that the sumof information
available to themjustified the 2000 desi gnati on.

Def enders argue that the Supreme Court has said that
applicants for intervention need only make a "m ni mal " show ng t hat

representation "my be" i nadequate. Trbovich v. United M ne Workers,

404 U. S. 528, 538 n. 10 (1972). Fromthi s Defenders nake a stab at an

argunment that the district court made an error of |aw, revi ewedde
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novo, by hol ding themto the test of denonstrating that the Services
"wll fail toadequately protect their clainedinterest.” Norton, 2001
WL 360991 at *6. "WII fail,"” they say, is a harsher standard t han
"may be i nadequate."” This argunent, which relies on a single phrase
pl ucked out of al engthy opinion, is not afair readi ng of what the
district court did. The court appliedTrbovichandthis Grcuit's |law
and there i s no serious argunent that the court m sapprehended t he
| egal standardinits careful analysis. Inaddition, this caseis
meani ngful ly different fromIrbovich. InTrbovich, the Court's doubts
about t he adequacy of the government's representati on stenmmed fromt he
Labor Secretary's statutory duty to represent the "two distinct
i nterests” of the individual union nenbers and t he general public. 404
U.S. at 538-39. Herethereis nostatutorily inposed conflict andthe
Services' interests are closely aligned with Defenders' interests.
This case presents a recurring situation: a group with
recogni zed i nterests wi shes to i ntervene and def end an acti on of the
gover nnent whi ch the governnent isitself defending. Trbovichis such

a case, as are several of our decisionsinthe area. E.qg., Cotter, 219

F.3d 31 (mnority police officers and Massachusetts Associ ati on of
M nority Law Enforcenent O ficers sought tointerveneto defend police

department's pronotion of mnority officers); Mass. Food Ass'n v. Mass.

Al cohol i c Beverages Control Commin, 197 F. 3d 560 (1st G r. 1999) (trade

associ ati ons sought to intervene to defend Massachusetts |iquor
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regul ation), cert. denied, 529 U. S. 1105 (2000); Daggett, 172 F. 3d 104

(partiesintendingtorun for office sought tointervene to defend
Mai ne A ean H ection Act); Patch, 136 F. 3d 197 (i ndustry and consuner
groups sought tointervene to defend NewHanpshire electricutility

restructuring plan); United Nucl ear Corp. v. Cannon, 696 F. 2d 141 ( 1st

Cir. 1982) (Conservati on Law Foundati on sought to i ntervene to defend
Rhode | sl and nucl ear power regul ation).

Ceneral |y, our deci sions have proceeded on t he assunpti on,
subject to evidence to the contrary, that the government will
adequately defend its actions, at | east whereits interests appear to

be al i gned with t hose of the proposed intervenor. E.g., Mass. Food

Ass'n, 197 F.3d at 567. |Indeed, our cases use the | anguage of
"presunption."” E.g., id. at 566-67; Daggett, 172 F.3d at 111.
Al t hough the bar i s raised higher for proposedintervenorsinthis
situation, there is danger in a nechanistic application of such
| anguage. "Presunption” means nonoreinthis context thancallingfor
an adequat e expl anati on as to why what i s assuned -- here, adequate

representation-- is not so. See Fed. R Evid. 301; 2MCorm ck on

Evi dence 8§ 344 at 445-46 (John W Strong et al. eds., 5th ed. 1999).
The facts of these cases vary greatly and whether the proposed
i ntervenors' explanation of i nadequacy suffices nust be determ ned "in

keepi ng wi t h a commpnsense vi ewof the overall litigation." Patch,

136 F.3d at 204.
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Her e, Def enders have of f ered an expl anati on and t he questi on
is whether the district court abusedits discretionin concludingthat
t he explanation did not presently suffice. As the case is now
configured, we cannot find abuse of di scretion. At bottomDefenders
show one argunent which they wish to present and (we assune) the
governnment does not. The district court has said, throughits grant of
am cus-plus status, that it will hear the argunents Defenders wishto
present. At oral argunent before our Court, the plaintiff business
interests have said they will not object to Defenders presenting
argunments on t he basi s that they are not intervenors (and will respond
to the argunents on the nerits). And our cases have said that a
difference in tactics as to presenting a | egal argunment does not

necessarily an inadequacy make. E.g., Daggett, 172 F.3d at 112.

The argunent Def enders wi sh t o advance nmay be t hought of as
a suppl enment to t he defendants' nmai n argunent inthe case. The nmain
argunment, under the APA, concerns whet her the 2000 designationis
"arbitrary, capricious, an abuse of discretion, or otherwi se not in
accordancewith law. "™ 5 U S.C. § 706(2) (A). Whether the Services
shoul d have earlier so desi gnated t he sal non nmay be a bui |l di ng bl ock i n
an argunent, but is hardly a necessary one to t he defense. Defenders’
addi ti onal argunent is better thought of as arejoinder toplaintiffs'
argument that the Services' different result in2000thanin 1997 is

evi dence t hat the 2000 deci sion was arbitrary. There are several
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obvi ous, nore direct argunents for the governnent to nake i n response
i n whi ch the Servi ces and Def enders have a common i nt er est, and whi ch
do not depend on the alternate argunent.

Def ender s seek to wrap t hensel ves i n deci sions of this Court

reversingdistrict court decisions denyingintervention. See Cotter,

219 F. 3d 31; Conservation LawFound. v. Mbsbacher, 966 F. 2d 39 ( 1st

Cir. 1992). But in each of those cases the intervenors had direct
private interests (in Cotter, 219 F.3d at 34-37, the jobs and

pronoti ons avail abl e to bl ack police officers and i nConservati on Law

Foundation, 966 F. 2d at 44, comrercial fishinginterests) whichthe
gover nnment had and coul d have nointerest in protecting. Further, in

Conservati on Law Foundati on, t he gover nnent di d not answer or defend

t he case but sinply agreed to a consent decree that i nposed addi ti onal
bur dens on and was unacceptabletointervenors. |d. Those situations
areafar cry fromthis case, whichinvolves nodissimlar interests,
but only a tactical disagreenent. It is difficult to analyze
"i nadequacy" wi thout | ooking at the strength of the interests the
woul d- be i ntervenors present and t he tests of i nadequacy may vary with
the strength of the interests. Daggett, 172 F.3d at 111, 113-14.
These proposed i ntervenors, |ike those inDaggett, are nore inthe
m ddl e of the range as to strength of interests, and, as i nDaggett, an
appel l ate court is hard pressed to reverse adistrict court's deci sion,

either way it goes.
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Avenplaintiffs' enphasis onthe Services' supposed "change"
of position, we mght viewthis case differently if the argunent
Def ender s wi sh to present depended on i ntroducti on of evi dence that the
Services woul d refuse to present.* But review of federal agency
adm ni strative actions is usually confinedtothe record beforethe

agency. See SECv. Chenery Corp., 318 U. S. 80, 87-88 (1943). No one

has suggested that the record of agency actionw |l not permt the
argunment to be made t hat Def enders wi sh to pursue. And thereis no
suggesti on the case requi res presentati on of evi dence only avail abl e
t hrough Defenders' participation as intervenors.

This | eaves the argunent that because of the prior
litigation, we shoul d questionthe governnment's zeal in adequately
def endi ng the designation. The Ninth and the Tenth Circuit have
consi dered thi s, anong ot her factors, in findinginadequacy in such

circunst ances. |ldaho FarmBureau Fed' n v. Babbitt, 58 F. 3d 1392, 1398

(9th Cir. 1995); Coalitionof Ariz./N.M Counties for Stable Econ.

Gowhv. Dep't of thelnterior, 100 F. 3d 837, 845-46 (10th G r. 1996).
Qur view is that the former adversary relationship between the
government and proposed i ntervenors nay rai se questi ons about adequacy,

but does not al one answer the questions. An earlier adverse

4 Plaintiff business interestsinformedthe district court they
wi sh to di scover and i ntroduce evi dence outsi de of the record. The
United States has taken the position reviewis restricted to the
record. We take no position on the matter.
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relati onship wi ththe governnent does not automatically make for a
present adverse rel ationship.

Here, the Services did not designate the Atl antic Sal non as
endanger ed under litigation conpul siontoreachthat result, but rather
of their own accord. Further, the Services' endangered species
desi gnati on goes beyond what Defenders sought in the earlier
litigation. After all, Defenders' suit chall enged the 1997 wi t hdr anal
of the designation of the Atlantic Salnon as "threatened," a
desi gnati on whi ch provi des | ess protection. The arti cul at ed reasoni ng
supporting the Services' 2000 designation cites to newstudi es and
i nformation not available at thetime of theearlier litigation. This
fact distinguishes the subject matter of this litigationfromthe
earlier case. The prior litigation was not marked by the sort of
conduct fromthe governnent that would evidence bad faith. Cf.

Coalitionof Arizona, 100 F. 3d at 845-46 (i ntransi gence of gover nnent

inprior litigationresolvedonly after contenpt citation); Mausol f, 85
F. 3d at 1303-04 (reversing deni al of intervention where i nadequacy not
based on "nebul ous and paranoi d ' di strust of governnent,'" but on a
"wel | - docunent ed hi story" of governnent failureto enforce regul ations;
governnent i nevitably has to choose anong conpeting i nterests and

i nterests may be adverse to those of proposedintervenor);lnre Sierra

Club, 945 F.2d 776, 780 (4th Cir. 1991) (reversing denial of

i ntervention where interests of governnent and i ntervenors di verge at
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a nunber of significant points, includingrenmedy). |In another case
involving different facts, a prior adversary relationship m ght
suffice. Here it does not and there was no abuse of discretion.

The second ar gunent® made by Defenders i s that they nust be
allowed to intervene to protect what they wonintheir litigation
agai nst the governnent inthe District of Colunbia. The main purpose
of the argument seens to be to rei nforce t he ant agoni smpoi nt di scussed
above. On its own terns the argunent is without nerit. As the
di strict judge correctly and succi nctly concl uded, all that Def enders
won was a stipulation that the Services woul d deci de what to do on
listingthe Atl antic Sal non by a particul ar date. That bargai n was
kept, the deci sion was made, and thereis noriskto that conpl eted
bargain in this litigation.?®

As to permssiveintervention, appellate reviewis even nore
restrictive. Daggett, 172 F.3d at 113. The district court denied
i ntervention because it felt interventi on woul d del ay and conplicate

matters. This was a judgnent call for the court. It appliedthe

5 In a footnote, Defenders argue that the change of
adm ni stration al so nakes the Servi ces' representation inadequate. The
district court correctly noted that Defenders have not presented "any
evi dence" on i nadequacy resul ting fromt he newadm ni stration. Norton,
2001 WL 360991 at *6.

6 Pl aintiff business interests alsoclaimthat the stipulation
as to timng forced USFW5 into a precipitous and ill-considered
deci sion. There appears to be a perfect alignnent of interests between
USFWS and Defenders in denying this.
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appropriate standards and we cannot say it was wrong.
Thislitigationis at its early stages. Shouldit appear to
the district court fromsonme event that the governnment nay not be
adequately representing the interest, advanced by Def enders, that the
Atlantic Salmon remain |isted as an endanger ed speci es, the court

should revisit the matter of interventi on. See Mass. Food Ass' n, 197

F.3d at 568 ("[I]f the [governnent] refusedto appeal froma defeat, a

woul d- be i ntervenor could then seek tointervene."); cf. Coalition of

Ariz., 100 F. 3d at 844-45 (intervention all owed after governnment had
refused to take procedural steps which would have hel ped its case).

Affirned. No costs are awarded.
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